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CHAPTER 6

LEGISLATIVE POWER AND PROCESS IN KENYA AND AFRICA1

This Draft Chapter may be cited  as: Ben Sihanya (forthcoming 2019) “Legislative Power and 
Process in Kenya and Africa,” in Ben Sihanya (due 2019) Constitutional Democracy, Regulatory 
and Administrative Law in Kenya and Africa Vol. 1: Presidency, Premier, Legislature, Judiciary, 
Commissions, Devolution, Bureaucracy and Administrative Justice in Kenya, Sihanya Mentoring 
& Innovative Lawyering, Nairobi & Siaya, Chapter 6. 

6.1 Conceptual and Theoretical Framework on Legislative Power and Process
What is law? law making? legislation? Regulation? Rule? rule making? What agencies have the 
power on law or rule making or regulation in Kenya and Africa? What is legislative power and 
process in primary and secondary, delegated or subsidiary law and rule making? What are the 
law making, rule making and regulatory processes? How can Afro Kenyanist theory help 
analyze, appreciate and reform the legislative power and process?

How are these conceptualized, problematized and contextualized in Kenya and Africa? What is 
the rationale, justification, raison d’etre or theoretical foundation of legislation? What is the 
theoretical foundation of the legislative framework?

Some of the main justifications for legislation are related to at least three factors. First, the need 
to define rights and liberties of the individual and groups. Second, the need to define the power 
of public, private and civil society agencies. Third, the need to balance liberties and powers, 
hence facilitate good governance and public administration: expand liberties; limit coercive 
powers. It is about the rule of law….Related rationales for legislation include the following two: 
No taxation without representation and participation; no taxation without legislation. There is a 
four pronged methodology on legislative power and process. First, Government is based on 
sovereignty and a law. Government by and under law. 

Second, there are three arms of Government, Legislature, Executive and Judiciary, with the 
powers to make, execute and interpret law, respectively. Third, there are two levels of 
Government in Kenya. National Government (NG) and County Government (CG). Fourth, the 
Legislative powers of the National and County Governments are provided in the Constitution 
and elaborated in the Fourth Schedule. 

Legislative proposals go through stages to become law. These stages are what is referred to as 
the legislative process. In Kenya, traditionally, a Bill is originally prepared by the Attorney-
General’s chamber. Section 5(e) of the Office of the Attorney-General Act, 2012 states that the 
Attorney General (A-G) is in charge of drafting legislative proposals for the Government and 
advising the Government and its agencies on legislative and other legal matters. The A-G of 
Kenya is the head of the Kenya State Law Office and principal legal adviser to the Government. 
Therefore, he should draft Bills that promote and support the Government’s administrative 
policies and development agenda. 

1 See discussions on conceptualizing constitutional democracy….; on sources of law…..and materials on executive, 
judicial, legislative (parliamentary) administrative bureaucracy, Chapter ….. of below….CODRALKA 1…. 
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The majority of the Bills in Parliament are frequently sponsored and initiated by private 
members of Parliament. A private members Bill is one that is not part of a Government's planned 
legislation.2 It is a legislative bill that is introduced by a private Member of Parliament.  Such 
bills rarely become law in Kenya and the same happens in the UK, Canada, Australia, and New 
Zealand.3 The late J.M. Kariuki was one of the first Members of Parliament to sponsor a pivate 
Bill in Kenya in 1968.4 JM’s Bill created the Hire Purchase Act that was enforced in 1970.5 

The legislative arm of government in Kenya as established under Article 93 of the Constitution 
consists of the National Assembly and the Senate. Legislative authority is derived from the 
people and is vested in and exercised by Parliament at the national level and County Assemblies 
at the county level.  

Article 94(5) states that “no person or body has the power to make provision having the force of 
law in Kenya except under the authority conferred by this Constitution or by legislation.” This 
part reserves the law-making right to Parliament unless otherwise allowed by law.   Parliament 
additionally has powers to consider and pass amendments to the Constitution as well as alter the 
boundaries of counties.  

Article 109 of the Constitution states that Parliament shall exercise its legislative power through 
Bills passed by Parliament and assented to by the President. Article 109 further outlines that any 
Bill may originate in the National Assembly. A Bill concerning county government may 
originate in the National Assembly or the Senate whereas a Bill not concerning county 
government may be considered only in the National Assembly.

What does the Legislature have power to legislate on? The National Assembly, Senate, and the 
47 County Assemblies have the mandate to legislate on the matters outlined in the 4th Schedule, 
as appropriate. Is the list exhaustive? What else under the Constitution?6

In the United States, Article 1(8) clarifies the Legislative power of the Congress thus:7

2 See Cambridge Dictionary at https://dictionary.cambridge.org/dictionary/english/private-member-s-bill (accessed 
4/11/2019). 

3 See UK Parliament (2010) “Private Members' bills,” at https://www.parliament.uk/about/how/laws/bills/private-
members/ (accessed 4/11/2019). 

4 To draft a table on private member’s bills in Kenya and Africa after independence and discuss later in this 
Chapter. Cf Publi Bills, Private Bills, Government Bills, Opposition Bills, Private Members Bills……

5 See below on the political economy of the Hire Purchase Bill…..How it was taken over by the then A-G Charles 
Njonjo and made less protective of the hirers or hire purchasers…cf Mutunga, “Demystifying hire purchase law in 
Kenya,..” To relocate parts of the foregoing paras……

6 The schedule is contextualized in Chapter 1 of CODRALKA 1….To develop a typology on legislative power, 
including law making; representation, ….; oversight; and among the three main legislative agencies…..

7 The legislative power of Kenya’s National Assembly, Senate and County Assembly is founded on the Fourth 
Schedule, and specific constitutional and legislative proposals regarding these agencies. See Chapters 1 on 
conceptualizing constitutional democracy…..and chapter 5 on fusion, sepration of powers and checks and balances,” 
and chapter on constitution making and Amendment in Kenya and Africa Post 2010…. below. 
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“The Congress shall have Power To lay and collect Taxes, Duties, Imposts and Excises, to pay 
the Debts and provide for the common Defence and general Welfare of the United States; but all 
Duties, Imposts and Excises shall be uniform throughout the United States;

To borrow money on the credit of the United States;

To regulate Commerce with foreign Nations, and among the several States, and with the Indian 
Tribes;

To establish an uniform Rule of Naturalization, and uniform Laws on the subject of Bankruptcies 
throughout the United States;

To coin Money, regulate the Value thereof, and of foreign Coin, and fix the Standard of Weights 
and Measures;

To provide for the Punishment of counterfeiting the Securities and current Coin of the United 
States;

To establish Post Offices and Post Roads;

To promote the Progress of Science and useful Arts, by securing for limited Times to Authors and 
Inventors the exclusive Right to their respective Writings and Discoveries;8

To constitute Tribunals inferior to the supreme Court;

To define and punish Piracies and Felonies committed on the high Seas, and Offenses against the 
Law of Nations;

To declare War, grant Letters of Marque and Reprisal, and make Rules concerning Captures on 
Land and Water;

To raise and support Armies, but no Appropriation of Money to that Use shall be for a longer 
Term than two Years;

To provide and maintain a Navy;

To make Rules for the Government and Regulation of the land and naval Forces;

To provide for calling forth the Militia to execute the Laws of the Union, suppress Insurrections 
and repel Invasions;

To provide for organizing, arming, and disciplining, the Militia, and for governing such Part of 
them as may be employed in the Service of the United States, reserving to the States respectively, 
the Appointment of the Officers, and the Authority of training the Militia according to the 
discipline prescribed by Congress;

To exercise exclusive Legislation in all Cases whatsoever, over such District (not exceeding ten 
Miles square) as may, by Cession of particular States, and the acceptance of Congress, become 

8 Note the need and the congressional power to protect the owners of copyright and patent; and the need to promote 
sustainable development through copyright and patent by facilitating access by users. Cf Art 27 of UDHR. See Ben 
Sihanya (2016) Intellectual Property and Innovation Law in Kenya and Africa: Transferring Technology for 
Sustainable Development, Sihanya Mentoring and Innovative Lawyering, Nairobi & Siaya. 
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the Seat of the Government of the United States, and to exercise like Authority over all Places 
purchased by the Consent of the Legislature of the State in which the Same shall be, for the 
Erection of Forts, Magazines, Arsenals, dock-Yards, and other needful Buildings; And

To make all Laws which shall be necessary and proper for carrying into Execution the foregoing 
Powers, and all other Powers vested by this Constitution in the Government of the United States, 
or in any Department or Officer thereof.”

Thus the powers and scope of mandate of the US Congress is wider compared to Kenya’s 
National Assembly and Senate. The powers as established in the US Constitution are also more 
concise as they address specific areas of governance where the Congress can legislate on.9  

6.2 History of the Legislature in Kenya
The Legislature is bicameral at the National level and unicameral at the County level in Kenya 
under the 2010 Constitution.10 Bicameralism was introduced at independence. Following the 
abolishion of the Legislative Council in Kenya in 1962, a bicameral system of parliament was 
introduced.11 

The idea of a second chamber (Senate) was first introduced by members of the Kenya African 
Democratic Union (KADU) party.12 This was part of KADU’s plan to protect the smaller tribes 
which it represented against domination by larger tribes.13 On the other hand, Kenya African 
National Union (KANU) which was KADU’s rival party preferred a centralized system of 
Government. 

Most European settlers and Asians supported KADU’s proposal. KADU’s proposal of a system 
of a bicameral legislature had at least nine features: First, a powerful Senate was to be elected 
indirectly on a regional basis. Second, the Senate was to consist of five members for each region, 
chosen by the regional assembly. Third, the Senators were to serve for a fixed term of four years. 
Fourth, the Senate’s legislative powers would be equal to those of the Lower House. Fifth, 
conflicts between the two Houses were to be resolved by a joint committee. Sixth, members of 
the Cabinet would be elected by both houses sitting together. Seventh, cabinet would be 
responsible to both Houses. Eight, constitutional amendments were to be supported by 75% of 
the members of each house. Ninth, two thirds majority of both houses would be required for a 
declaration of a state of emergency to be made.14
9 To elaborate…

10 Cf 1962, 1963 Kenya Constitution; cf Nigeria, South Africa, Uganda, Tanzania, USA, UK and the debates at 
Lancaster House Conferences, Bomas, and Building Bridges Initiative (BBI).

11 The Lancaster House Constitution of 1962 which preceded the 1963 Constitution introduced a bicameral 
legislature. The senate was formed by section 34(2) of the 1963 constitution. See J. H. Proctor (1965)“The Role of 
the Senate in the Kenyan Political System,” Parliamentary Affairs, volume XVIII 1965,  389-415.

12 Ibid. KADU was formed in 1962.

13Ibid. At that time, KANU was largely perceived as a party for the larger tribes in Kenya i.e. Luo and Kikuyu.

14 See See J. H. Proctor, (1965) “The Role of the Senate in the Kenyan Political System,” op cit. 
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However, KANU was opposed to the whole idea of a Senate. Its counter arguments were, inter 
alia, that a second chamber would be too expensive and would negatively impact on the 
effectiveness of government.15

Eventually, after a series of debates and arguments, KANU conceded to KADU’s proposals but 
with fundamental changes and conditions to KADU’s first proposals. The main two issues raised 
by KANU were first, that the Senate would not be allowed to block bills passed by the lower 
house and second, that the Senate must be composed of one representative elected from the then 
existing administrative districts.16

KADU and KANU finally arrived at a compromised solution. Mr Reginald Maudling, the then 
Secretary of Sates for the Colonies through a draft memorandum defined the purpose of the 
Senate.17 The Senate was 

“partly to ensure proper representation of geographical views and interests, partly to act as a 
revising and reforming house, and also possibly, most important, to act as fundamental protector 
of individual rights and liberties.”18

These principles were mutually accepted. It was further agreed that a majority of 75% of each 
house would be required to effect any constitutional amendments except those affecting the 
entrenched rights for which a 90% majority in the Senate would be necessary. On the declaration 
of a state of emergency, “substantially more than 50%” would be required to give approval.19

While the final draft of the Independence Constitution was taking shape in Nairobi, conflicts and 
controversies arose as to how the members of the Senate were to be chosen. There were also 
controversies over the creation of new districts which were intended to permit a more 
satisfactory representation for certain tribes. KANU resisted this on the grounds that it would 
encourage people to think of themselves as tribal groups rather than as one nation.20 

The Committee set up to demarcate the six regions into which the country was to be divided 
recommended boundaries which cut through some of the then existing districts in order to 
separate antagonistic tribes and to group together others that wished to be so associated. After 
approval by Government, three new districts were created. The effect of this was that it would 
enable representation of nearly all tribes in the Senate.21 

15Ibid. KANU leader Jomo Kenyatta was quoted saying that the Senate would be “the thin edge of the wedge which 
regionalists would exploit.” 

16 KADU wanted the Senate to be comprised of regional as opposed to district representatives. To review in this 
context, Robert Maxon (….) Kenya’s Independence Constitution: Constitution-Making and End of 
Empire…..(biased against TJ and his colleagues….)  Robert Maxon (…) Britain and Kenya’s Constitutions, 1950-
1960…..; Fitz de Souza (….) Forward to Independence  

17 To table secretaries for Colonies and equivalent from 1895 to 1969….

18 Proctor, op. cit,at 394.

19 Ibid. 

20 Cf unity in diversity…..diverse and united … cf Art 10……..CODRALKA Chapters 1.- 4
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The Senate contemplated under the Lancaster House Conference had at least three key features: 
First, the term for a Senator was six years. However, the life of the Senate would not be affected 
by dissolution of the House of Representatives or the fall of Government.22 Second, Money 
Bills originated from the Lower House and could only be delayed by the Senate for one month 
after which they would be passed by the Lower House.23 Third, the Senate had no control over 
the life of Government. Only the Lower House was empowered to pass a motion of no 
confidence.24

However, all these agreements were not reflected in the final draft of the Constitution. It was 
argued by KANU that the provisions agreed upon from London would be effective when 
independence was achieved.25 Later, it became apparent that KANU was opposed to those 
provisions. The main argument by Mboya was that it would  practicably be impossible to secure 
a 90% majority in the Upper House and that only five of its members could block a change 
strongly desired by all other Senators and the entire House of Representatives.26

After another conference in September 25, 1963, KANU’s views prevailed. Ordinary 
amendments could be made by 65% of the two Houses sitting together. It was also agreed that a 
proposed amendment rejected by the two Houses could be passed by a 65% affirmative vote in a 
national referendum. Clauses that affected the rights of individuals, Judiciary, boundaries of 
regions, structure, composition, franchise and procedure for regional assemblies, tribal land 
rights, Senate, district boundaries and amendment procedure remained entrenched and therefore 
could still be changed with a 90% majority in the Senate.27 

In the ensuing elections, KADU had the majority in the Senate (although later some Senators 
crossed over to give KANU a majority). Remarkably, all seats in the Senate were filled by 
blacks.

Although the Constitution empowered Senators to originate non money bills (only), no such 
initiative (reportedly) was ever exercised by Senate.28 The Senate succeeded in securing 

21 Out of the 41 constituencies, approximately 35 constituencies constituted an absolute majority of one tribe. In 
about 17 districts, over 90% were of the same tribe.

22 Cf 2010 Constitution. 

23 Cf 2010 Constitution.

24 Cf 2010 Constitution…;1969 Constitution…….

25 This was according to the Minister for Legal Affairs.

26 Cf Tom Mboya (1963) Freedom and After, Andre Deutsch Ltd ….(Uhuru ni Mwanzo)….Oginga Odinga (1968) 
Not Yet Uhuru: The Autobiography of Oginga Odinga, Heinemann….

27 Cf 2010 Constitution: matters that can only be amended through a referendum ….See also 
Chapter…CODRALKA 1  on constitution making and amendment in Kenya and Africa post 2010……..

28 Proctor, op. cit., at 397.
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amendments to only three bills and all of these changes were quite minor.29 Reportedly, there 
were other amendments passed by the Senate but rejected by the House of Representatives.30

In December 1966, both Houses,  resolved to merge the Senate and the House of Representatives 
into one House, and to create 41 constituencies to be represented by the 41 existing senators.31 
This was through the Seventh Constitution of Kenya (Amendment) (No 4) Act No. 19 of 
1966.32 

Table on Legislative Council Nominations and Elections Since 1907

Year No of Seats by race Political Parties

1944 1 African nominated

….whites

….Indians

…Arabs

1956 1 African nominated

1957 8 Africans elected

…whites

…Indians

1958 14 Africans elected; 6 in 
58)33

14 Europeans

3 Asians

3 Arabs

29 Proctor, op. cit., at 399. The Senate made small amendments to the Pyrethrum Bill, the Central Road Authority 
Bill and the Export Duty Bill.

30Ibid.

31 Ibid.

32 …….

33 LegCo expanded under the Lennox Boyd Constitution. See The National Assembly of Kenya (2017) History of 
the Parliament of Kenya, Fact Sheet 24, Clerk of the National Assembly, at 
http://www.parliament.go.ke/sites/default/files/2018-04/24_History_of_the_Parliament_of_Kenya.pdf (accessed 
9/11/2019).  
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Total: 34

1961 33 Africans elected34

10 Europeans 

8 Asians

2 Arabs

Total: 53

Kenya African National Union

Kenya African Democratic 
Union 

1962 LegCo succeeded by a 
Bicameral Legislature

Senate- 41 Senators35

House of Representatives- 117 
members

Total: 158

Kenya African National Union

Kenya African Democratic 
Union 

May 18-26, 1963 Kenya African National Union

Kenya Peoples Union 

June 11-12 June 1966

Following resignation of VP 
Oginga Odinga, formation of 
KPU, and defection of some 
MPs. 

As series of by-elections 
(Little General Election)

House of Representatives - 19 
members elected 

Senate – 10 members elected

Kenya African National Union

Kenya Peoples Union 

December 6, 1969 158 KANU

October 14, 1974 158 Kenya African National Union

December 29, 1992 188 members elected

12 nominated

Kenya African National Union

FORD–Asili

Democratic Party

34 Ibid. 

35 Ibid.
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Total: 200

FORD–Kenya 928,364

Kenya National Congress

Party of Independent 
Candidates of Kenya

Kenya Social Congress

Kenya National Democratic 
Alliance

Social Democratic Party

December 27, 2002 210 members elected

12 members nominated

Total: 222

National Rainbow Coalition 
(Liberal Democratic Party

Democratic Party, 
FORD–Kenya , National Party 
of Kenya New)

Kenya African National Union

FORD–People

Safina

Sisi Kwa Sisi

Shirikisho Party of Kenya

December 27, 2007 210 members elected

12 members nominated

Total: 222

Orange Democratic 
Movement

Party of National Unity

Orange Democratic 
Movement – Kenya

Kenya African National Union

Safina

National Rainbow Coalition

Democratic Party

FORD–People

Kenya African Democratic 
Development Union
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Kenya National Democratic 
Alliance

NARC–Kenya

Sisi Kwa Sisi

March 4, 2013 National Assembly had 337 
elected members (290 
representing constituencies 
and 47 women representing 
counties) elected and 12 
nominated members

Senate had 47 members 
elected, 16 women nominated 
and 4 members representing 
youth, women, and PWDs. 

Total: 404

Jubilee Alliance (The National 
Allliance, Unitede Republic 
Party, New Ford Kenya…) 

Coalition for Reform and 
Democracy (CORD) (ODM, 
Wiper, Ford Kenya)

August 8, 2017 National Assembly had 337 
elected members (290 
representing constituencies 
and 47 women representing 
counties) elected and 12 
nominated members

Senate had 47 members 
elected, 16 women nominated 
and 4 members representing 
youth, women, and PWDs. 

Total: 404

Source: Sihanya mentoring research on Constitutional Democracy, Administrative and 
Regulatory Law….

6.3 Powers and Functions of Legislature in Kenya and Africa36 
What are the core powers and functions of the Legislature under the Constitution of Kenya 2010 
and the relevant African constitutions? How have Afro-Kenyanist theory and practice or tradition 
been applied in constructing legislative powers and processes? Any lesons from the council of 

36 The following have written on legislative process, structures….: Humphrey Slade… Ndoria Gicheru…., Patrick 
Gichohi (parliamebntray process…committee…)See also Thomas Erskine May, Parl Father of parliamentary 
process in the commonwealth ….To cite these from ealier in the chapter and cross ref…..
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elders? From the elaborate systems in the Buganda Kingdom (Lukiiko based in Bulange 
Building) and the Kingdom of Wanga…?

The three main objectives of law, legislature and Government are, first, to promote sovereignty 
of the people, good governance, and constitutional democracy. Second, to promote liberty and 
the Bill of Rights. Third, to ensure service delivery to the people. 

Under Article 94 of the Constitution outlines the functions of the Parliament as follows:

(1) The legislative authority of the Republic is derived from the people and, at the national level, 
is vested in and exercised by Parliament.

(2) Parliament manifests the diversity of the nation, represents the will of the people, and 
exercises their sovereignty.

(3) Parliament may consider and pass amendments to this Constitution, and alter county 
boundaries as provided for in this Constitution.

(4) Parliament shall protect this Constitution and promote the democratic governance of the 
Republic.

(5) No person or body, other than Parliament, has the power to make provision having the force 
of law in Kenya except under authority conferred by this Constitution or by legislation.

(6) An Act of Parliament, or legislation of a county, that confers on any State organ, State officer 
or person the authority to make provision having the force of law in Kenya, as contemplated in 
clause (5), shall expressly specify the purpose and objectives for which that authority is 
conferred, the limits of the authority, the nature and scope of the law that may be made, and the 
principles and standards applicable to the law made under the authority.

The above powers and functions are generic and they apply to both the Senate and the National 
Assembly. The Constitution further establishes the respective powers and functions of the two 
Houses. 

6.3.1 Powers and functions of the National Assembly in Kenya and Africa
The National Assembly has at least three powers and functions. First, the National Assembly 
legislates. Second, the National Assembly represents the people of constituencies and special 
interests and determines the allocation of national revenue between the national and county 
government. Third, the National Assembly also exercises oversight over national revenue and 
expenditure and reviews the conduct in office of the President, Deputy President and other State 
Officers and initiates the process of removing them from office. The National Assembly 
exercises the general oversight over State organs and approves declarations of war and 
extensions of states of emergency. 

Other powers and functions are more recent, including vetting some nominees to public and state 
office. One of the research objectives of this book is to clarify and theorize the emerging 
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interests, powers, functions and processes, and outcomes associated with the legislature from an 
Afro-Kenyan perspective. 

6.3.1.1 Art 95 on Powers of the National Assembly37
Article 95 of the Constitution provides: 
(1) The National Assembly represents the people of the constituencies and special interests in the 
National Assembly.
(2) The National Assembly deliberates on and resolves issues of concern to the people.
(3) The National Assembly enacts legislation in accordance with Part 4 of this Chapter.
(4) The National Assembly --

(a) determines the allocation of national revenue between the levels of government, as 
provided in Part 4 of Chapter Twelve;
(b) appropriates funds for expenditure by the national government and other national State 
organs; and
(c) exercises oversight over national revenue and its expediture.

(5) The National Assembly--

(a) reviews the conduct in office of the President, the Deputy President and other State 
officers and initiates the process of removing them from office; and
(b) exercises oversight of State organs.

(6) The National Assembly approves declarations of war and extensions of states of emergency.

6.3.2 Powers and functions of the Senate38 in Kenya and Africa
Article 96 of the Constitution defines the role of the Senate in Kenya as representing the interests 
of the county governments and participating in the law-making function of Parliament by 
debating and approving Bills concerning counties. The Senate also determines the allocation of 
national revenue among counties and further participates in the oversight of State officers and 
determining any resolution to remove the President and Deputy President from office.
Article 96 of the Constitution provides:

(1) The Senate represents the counties, and serves to protect the interests of the counties and their 
governments.

37 See also National Assembly (Powers and Privileges Act); National Government Coordination Act; Inter-
Governmental Relations Act....Nigeria, South Africa, Uganda, Tanzania,..USA, UK….To discuss the political 
economy and practice or tradition in text an footnotes…to cross ref…..

38 See also Parliamentary Powers and Privileges Act, No. 29 of 2017; Senate Standing Orders; County Government 
Act…
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(2) The Senate participates in the law-making function of Parliament by considering, debating 
and approving Bills concerning counties, as provided in Articles 109 to 113.

(3) The Senate determines the allocation of national revenue among counties, as provided in 
Article 217, and exercises oversight over national revenue allocated to the county governments.

(4) The Senate participates in the oversight of State officers by considering and determining any 
resolution to remove the President or Deputy President from office in accordance with Article 
145.

6.3.3 Powers and functions of County Assemblies in Kenya and Africa39
There are points of convergence and divergence between powers and functions of Kenya’s 
county assemblies, and the state or provincial legislative assemblies in Nigeria and South Africa 
respectively.

6.3.3.1 Powers of County Assemblies under Art 185

Under Article 185 of the Constitution of Kenya:

(1) The legislative authority of a county is vested in, and exercised by, its county assembly.40
(2) A county assembly may make any laws that are necessary for, or incidental to, the effective 
performance of the functions and exercise of the powers of the county government under the 
Fourth Schedule.
(3) A county assembly, while respecting the principle of the separation of powers, may exercise 
oversight over the county executive committee and any other county executive organs.
(4) A county assembly may receive and approve plans and policies for--

(a) the management and exploitation of the county’s resources; and
(b) the development and management of its infrastructure and institutions.

Functions of County Assemblies are also defined in the County Assemblies Powers and 
Privileges Act.

6.4 Structure and Composition of the Legislature in Kenya 
There are two levels: First, National level comprising the National Assembly and Senate 
(bicameral legislature; lower and upper house.41) Second, the County level comprising the 
County Assembly.

39 Cf state legislatures in Nigeria, South Africa, USA, UK…..…To discuss the political economy and practice in 
text and footnotes…to cross ref…..

40 The “vesting” of legislative authority in the county assembly is a constitutional anachronism, especially in Kenya 
and African states where legislative power is vested in, belongs to and is derived from the people. (Art 1). 

41 Meaning. ….
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How is the National Assembly, Senate and County Assembly composed in Kenya?42 What 
Afro-Kenyanist theory explains the composition since independence?  In 2010, the Constitution 
nearly doubled the number of parliamentarians, from a house of 222 members to one with two 
chambers and 418 members, including two speakers.

6.4.1 Composition of Kenya’s National Assembly under Article 97 (1)43
(1) The National Assembly consists of:

(a) two hundred and ninety members, each elected by the registered voters of single member 
constituencies;
(b) forty-seven women, each elected by the registered voters of the counties, each county 
constituting a single member constituency; 
(c) twelve members nominated by parliamentary political parties according to their 
proportion of members of the National Assembly in accordance with Article 90, to represent 
special interests including the youth, persons
with disabilities and workers; and
(d) the Speaker, who is an ex officio member.

The membership of the National Assembly in the 2017-2019 period was drawn from twenty (20) 
political parties and that of the Senate from eight. Jubilee had 140 of the national assembly’s 290 
constituencies, while the Orange Democratic Movement44 had 62 members. There were 15 
independent candidates, including one woman representative45 

The 2013-2017 Parliament had five independent candidates, all in the National Assembly.

6.4.2 Composition of Kenya’s Senate under Article 98(1)
(1) The Senate consists of--

(a) forty-seven members each elected by the registered voters of the counties, each county 
constituting a single member constituency;
(b) sixteen women members who shall be nominated by political parties according to their 
proportion of members of the Senate elected under clause (a) in accordance with Article 90;
(c) two members, being one man and one woman, representing the youth; 

42 Compare the composition of the national and subnational legislatures in South Africa and Nigeria. 

43 Compare the composition of the Legislature under the Constitution of 1962, 1963, 1969, 1992, 1997, 2002 and 
2008…See…above….To create section on NA Committees.

44 Cf Nigeria, South Africa, Uganda, Tanzania, UK, US…..To creatre section on Senate Committees…..

45 Meru’s Ms Mwangaza Kawira. In the senate, only Charles Kibiru of Kirinyaga County made it in as an 
independent.
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(d) two members, being one man and one woman, representing persons with disabilities; 
and
(e) the Speaker, who shall be an ex officio member.

6.4.3 Composition of Kenya’s County Assemblies under Article 177 of the Constitution46 
What is the composition of County Assemblies? Justification or explanation?
(1) A county assembly consists of--

(a) members elected by the registered voters of the wards, each ward constituting a single 
member constituency, on the same day as a general election of Members of Parliament, 
being the second Tuesday in August, in every fifth year;
(b) the number of special seat members necessary to ensure that no more than two-thirds of 
the membership of the assembly are of the same gender;
(c) the number of members of marginalised groups, including persons with disabilities and 
the youth, prescribed by an Act of Parliament; and
(d) the Speaker, who is an ex officio member.

(2) The members contemplated in clause (1) (b) and (c) shall, in each case, be nominated by 
political parties in proportion to the seats received in that election in that county by each political 
party under paragraph (a) in accordance with Article 90.
(3) The filling of special seats under clause (1) (b) shall be determined after declaration of 
elected members from each ward.

6.5 Parliamentary Powers and Privileges in Kenya and Africa 
For the purpose of the orderly and effective discharge of the business of Parliament, the 
Constitution of Kenya 2010 and the Parliamentary Powers and Privileges No. 29 of 2017 provide 
for the powers, privileges and immunities of Parliament, its committees, the leader of the 
majority party, the leader of the minority party, the chairpersons of committees and members.
Article 117 of the Constitution provides that there shall be freedom of speech and debate in 
Parliament. Under Section 6 (1) of the Parliamentary Powers and Privileges No. 29 of 2017, a 
Member shall not be liable to arrest for any civil debt except a debt the contraction of which 
constitutes a criminal offence, whilst going to, attending at or returning from a sitting of a House 
of Parliament or any committee.

In 2018, Justice John Mativo ruled that Section 7 of the Parliamentary Powers and Privileges 
Act, which provides immunity on proceedings or decisions of Parliament or its committees, is 
unconstitutional.47 In addition, the judge quashed Section 11 of the Act which shielded 
Members of Parliament, employees of Parliament and journalists covering the House from being 
served with court orders whenever they are within its boundaries.

46 Cf Nigeria, South Africa, Uganda, Tanzania, UK….To create section on structure of CA Committees…

47 Apollo Mboya v. Attorney General & 2 Others [2018] eKLR Petition 472 of 2017…..
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Members of Parliament in Kenya have been able to hide in Parliament to avoid arrest for 
criminal prosecution for things they did outside Parliament. Recent criminal offences committed 
by MPs in Kenya but protected under the privileges law include fighting in Parliament,48 insults, 
assault,49 defamation, among others. 

In 1969, a similar applicable law on parliamentary privilege could not stop two members from 
being arrested. Mr Martin Joseph Shikuku,50 had made a sarcastic remark in Parliament to the 
effect that Kanu, the then ruling party, was “dead.”51 When other party MPs demanded that he 
substantiate his allegation, the then Deputy Speaker and MP for Tinderet, Mr Jean Marie 
Seroney, ruled that there was no need to substantiate what was obvious. It is reported that both 
Mr Shikuku and Mr Seroney were arrested within the precincts of Parliament as a result and 
detained by President Jomo Kenyatta without trial. Mr Shikuku also lost his job as an Assistant 
Minister.52

6.6 Legislature’s Emergency, Disaster and War Powers in Kenya and Africa53
What is a disaster, an emergency in Kenya and Africa? What is a war?

Under Art 58 (3) of the Constitution, Parliament has the following powers:

(3) The National Assembly may extend a declaration of a state of emergency--

(a) by resolution adopted—

(i) following a public debate in the National Assembly; and
(ii) by the majorities specified in clause (4); and

(b) for not longer than two months at a time.

(4) The first extension of the declaration of a state of emergency requires a supporting vote of at 
least two-thirds of all the members of the National Assembly, and any subsequent extension 
requires a supporting vote of at least three-quarters of all the members of the National Assembly.

Under Art 132, 

48 Cf case of Babu Owino and Charles Njagua…

49 Moses Kuria v. Milly Odhimabo….

50 Shikuku was in serving his second term as the Butere MP.. 

51 Peter Mwaura (2008) “Why MPs cannot hide behind parliamentary privilege,” Daily Nation, Nairobi, 
12/12/2008, at  https://www.nation.co.ke/oped/opinion/440808-501374-gr9t9yz/index.html (accessed 5/11/2019). 
......

52 Ibid. 

53 See also Chapter …… (President, PM), Chapter….. on .DP, as ag P; Chapter …… on security and criminal 
justice in Kenya and Africa. Cf Nigeria (Biafra, Ogoniland, Boko Haram….), South Africa, Uganda (Lords 
Resistance Army (LRA), Tanzania, US (Vietnam, South Korea, Iraq, Afghanistan, Syria….), UK…..To cross 
ref…eg to discussion of westaget, 911 of USA…
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(1) The President shall:

(a) address the opening of each newly elected Parliament;54
(b) address a special sitting of Parliament once every year and may address Parliament at 
any other time; and
(c) once every year--

(i) report, in an address to the nation, on all the measures taken and the progress 
achieved in the realisation of the national values, referred to in Article 10;
(ii) publish in the Gazette the details of the measures and progress under sub-paragraph 
(i); and
(iii) submit a report for debate to the National Assembly on the progress made in 
fulfilling the international obligations of the Republic.

(2) The President shall nominate and, with the approval of the National Assembly, appoint, and 
may dismiss --

(a) the Cabinet Secretaries, in accordance with Article 152;
(b) the Attorney-General, in accordance with Article 156;
(c) the Secretary to the Cabinet in accordance with Article 154;
(d) Principal Secretaries in accordance with Article 155; high commissioners, ambassadors 
and diplomatic and
(e) consular representatives; and
(f) in accordance with this Constitution, any other State or public officer whom this 
Constitution requires or empowers the President to appoint or dismiss.

6.7 Legislative Process in Kenya and Africa
The legislative process in Parliament and in County Assembly is almost similar. 
6.7.1 Law making process in the National Assembly and the Senate in Kenya and Africa55
In exercise of its primary role of legislation, and pursuant to the powers conferred by Article 124 
of the Constitution, the National Assembly, by resolution passed on January 9, 2013, adopted 
Standing Orders and the Houses of Parliament (Joint Sittings) Rules which are meant to regulate 
its internal proceedings.  The Senate has similarly enacted its own Standing Orders to regulate its 
procedure.

6.7.1.1 Publication of the Bill in the Kenya Gazette

54 Under 1969. Cf in South Africa, Nigeria, Uganda, Tanzania. What is the presidential elections process is 
contested for months as in Kenya in 2017?

55 See Ben Sihanya (2014) “Background, status operational mechanisms of delegated legislation and enhancing 
quality of delegated legislation in Kenya,” Presentation at the Retreat of the Senate Committee on delegated 
Legislation and chairpersons of the Committees on delegated Legislation of the County assemblies at Serena Beach 
Hotel Mombasa on February 20, 2014.  To capture the points from this study….
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A Bill together with its memorandum of objects and reasons must be published in the Kenya 
Gazette at least fourteen days before its introduction to Parliament.

 
6.7.1.2 First Reading
A first reading is when the Bill is introduced to Parliament. Typically, the Bill is read in the 
House by the Member in charge of it or the Chairperson of the Committee under which it falls.  
No debate takes place at this stage.

6.7.1.3 Committal of the Bill to the relevant Departmental Committee and Public 
Participation.
The Departmental Committee to which a Bill is committed is required to facilitate public 
participation and shall take into account the views and recommendations of the public when the 
committee makes its report to the House. 

6.7.1.4 Second Reading in the National Assembly56
The Bill is read for the second time within twenty one days after the first reading.   A Bill to 
amend the Constitution shall not be called for the Second Reading in the National Assembly, 
within ninety days after the First Reading of the Bill in the National Assembly.  This is the 
debate stage and Members of the House are allowed to extensively discuss the Bill.

6.7.1.5 Committal of Bill to Committee of the whole House
The Committee takes into account the recommendations raised by the Members during the 
debate stage and reports back to the House. 

6.7.1.6 Third Reading 
Under Standing Order number 139, the Bill is read incorporating the amendments by the 
Committee and if voted by the required majority, proceeds to the next stage.

6.7.1.7 Presidential Assent 
The Speaker after signing the Bill Certificate shall refer the Bill to the President within seven 
days. Under Article 115 of the Constitution, the President shall within fourteen days of receiving 
the Bill:-
Assent to the Bill; or

Refer the Bill back to Parliament for reconsideration, no`ting his reservations concerning the 
Bill.

If referred back to Parliament by the President; Parliament may amend the Bill in light of the 
President’s recommendations or pass the Bill a second time without amendment. If the Bill is 
supported for a second time by two thirds of the Members of the House, the Speaker shall within 

56 To redraft the section tiles so that they capture the content…..
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seven days re-submit the Bill to the President for assent. The President shall assent to the Bill 
within seven days or the Bill shall be taken to have been assented to on the expiry of that 
period.57

6.7.1.8 Commencement 
A Bill passed by Parliament and assented to by the President shall be published in the Kenya 
Gazette as an Act of Parliament and comes into operation on the fourteenth day after such 
publication unless it confers a pecuniary interest on the Members of Parliament in which case it 
shall not come into force until after the next general election. 

6.7.1.9 Presidential Veto 

Veto means the refusal of an executive officer to assent to a bill that has been created and 
approved by the legislature, thereby depriving the bill of any legally binding effect.

6.7.1.9.1 Presidential veto power under the Constitutional and statute58

Under Article 115 of the Constitution of Kenya 2010, the President can assent to a Bill within 
fourteen days after receipt, or refer the Bill back to Parliament for reconsideration, noting any 
reservations that he has concerning the Bill.

If the President refers a Bill back for reconsideration, Parliament may, amend the Bill in light of 
the President’s reservations; or pass the Bill a second time without amendment. If Parliament 
amends the Bill fully accommodating the President’s reservations, the appropriate Speaker shall 
re-submit it to the President for assent.

In proeblamatizing the exercise of this power by the President, Prof Jill Cottrell Ghai has posed 
the following arguments and questions:

“The issue is not whether the President’s ideas are good or bad. It is how far it is right for the President to 
change the decisions made by Parliament, elected by the people to make law. And if the President has 
views, as he is fully entitled to have, should he not try to get those views fully debated in Parliament when 
the law goes through the first time? Doesn’t this system give the President a remarkably privileged 
opportunity to get his views made law.”59

6.7.1.9.2 Presidential veto under Kenyatta (Kamwana) II

57 To discuss cases of presidential referral, presidential veto, and legislative override of presidential veto in Kenya, 
eg Bill on ex PM’s and ex VP’s retirement benefits….MPs’ allowances;  assent and non-assent under 1969, and in 
South Africa, Nigeria, Uganda, and Tanzania. 

58 To develop a table on presidential veto, and lesgilative pverride of presidential veto since 1963…..later since 
1907 when LegCo was established.

59 Jill Cottrell Ghai (2019) “Law Making and the President (and Governors),” Katiba Institute, at 
https://www.katibainstitute.org/law-making-and-the-president-and-governors/ (accessed 10/11/2019).
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During the Kenyatta II era, Presidential Veto has been the norm in many instances. For instance, 
President Uhuru through a memo declined to approve the Finance Bill and instead asked MPs to 
scrap commercial lending rate caps.60  

He also proposed changes to the Bill to amend the Kenya Information and Communications Act 
by removing some provisions and made the relevant Board more independent of both Executive 
and Parliament. 

The President also sent a memorandum to change the Public Audit Act. This memorandum 
decreased the power of the Auditor General to negotiate its own budget with Parliament.61

In many instances, Parliament has been accused of succumbing to the Executive’s whims in 
passing or rejecting Bills.62 

6.7.1.9.3 Presidential veto under Kibaki
President Kibaki equally exercised his powers to veto Bills. For instance, the veto of the 
Indemnity (Repeal) Bill in 2010 which was seen to have defeated the efforts of Kenyans who had 
struggled to remove impunity for the treatment of Somali Kenyans during the so-called “shifta 
war.”63
Under the Kibaki, era, Parliament was seen to be independent as majority of the MPs were drawn 
from the opposition.64

6.7.1.9.4 Presidential veto under Moi 
President Moi vetoed  the “Donde Bill”  which had  also tried to limit interest rates in 2001.65

6.7.1.9.5 Presidential veto under Jomo Kenyatta (Kamaliza) I

6.7.1.10 Legislative Override of Presidential Veto in Kenya and Africa 
Parliament has the power to override Presidential Veto.  Parliament, after considering the 
President’s reservations, may pass the Bill a second time, without amendment, or with 
amendments that do not fully accommodate the President’s reservations. The Bill must be passed  
by a vote supported by two-thirds of members of the National Assembly; and two-thirds of the 
delegations in the Senate, if it is a Bill that requires the approval of the Senate.66 

60 Edwin Mutai (2019) “Uhuru rejects rate cap in memo to Parliament,” Business Daily, 17/10/2019, Nairobi, at 
https://www.businessdailyafrica.com/news/Uhuru-rejects-rate-cap-in-memo-to-Parliament/539546-5314344-
142v3pt/index.html (accessed 9/11/2019). 

61 61 Jill Cottrell Ghai (2019) , op. cit. 

62 Kegoro…president replacing legislature? Ghai?

63 Jill Cottrell Ghai (2019) “Law Making and the President (and Governors),” Katiba Institute, at 
https://www.katibainstitute.org/law-making-and-the-president-and-governors/ (accessed 10/11/2019).

64 Orange Democratic Movement (ODM)…. 

65 Jill Cottrell Ghai, ibid. 

66 Artyicle 115. 
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If Parliament has passed a Bill in this manner, the appropriate Speaker re-submits it to the 
President within seven (7) days; and the President is to assent to the Bill within seven days.67 If 
the President does not assent to a Bill or refer it back within the period prescribed, or assent to it, 
the Bill is be taken to have been assented to on the expiry of that period.68

Kenya’s Parliament has not been independent enough to override presidential veto, especially 
during the Kenyatta II era. For instance,  the National Assembly failed to raise at least 233 MPs 
required to overturn the President's decision on interest rate caps law (Finance Bill, 2019), with 
only 161 legislators present when the vote was taken.69

Moreover, in July 2019, MPs allowed a proposal by the President to have the Kenya National 
Shipping Line (KNSL) and a Swiss firm jointly run the second container terminal in 
Mombasa.70

In September 2018, MPs failed to overturn a memorandum proposing an 8 per cent fuel levy fee, 
after the National Assembly failed to raise a quorum.71 

6.7.2 Law making process in County Assemblies
Article 185 of the Constitution vests the legislative authority of a county in its county assembly 
which also exercises it.

The criteria for law making in the county assembly depends on the necessity of such laws or 
whether the laws are incidental to the effective performance of the functions and exercise of the 
powers of the county government.72

The county assembly exercises its legislative power through Bills passed by the county assembly 
and assented to by the governor.73 The Bill may be introduced by any member or committee of 
the county assembly, but a money Bill may be introduced only in accordance with subsection 
21(4) of the County Governments Act, 2012.

It is important to note that in cases of money bills, county assemblies may proceed only in 
accordance with the recommendation of the relevant committee of the county assembly after 

67 Article 115

68 Article 115. 

69 Wilfred Anyaga (2019) “Tragedy for Kenya as MPs turn to Executive lapdogs,” The Standard, Nairobi, 
7/11/2019. 

70 Ibid. 

71 Ibid.

72Article 185(2) of the Constitution of Kenya 2010.

73Section 21(1) of the County Governments Act, 2012.
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taking into account the views of the county executive committee member responsible for 
finance.74

A Money Bill means that a Bill contains provisions dealing with-

1. taxes;
2. the imposition of charges on a public fund or the variation or repeal of any of those 

charges;
3. the appropriation, receipt, custody, investment or issue of public money;
4. the raising or guaranteeing of any loan or its repayment.75

A Bill passes through the following stages;

6.7.2.1 Introduction of Bills in the County Assembly76
A legislative proposal by a Member or a Committee together with a memorandum setting out its 
objectives and matters is submitted to the Speaker of the County Assembly.
The Speaker refers the legislative proposal and the memorandum to the Clerk who will consider 
the legislative proposal, draft it in proper form where necessary and submit it to the speaker with 
comments on-

a) whether the legislative proposal is a draft money Bill in terms of Article 114 of the 
Constitution; and

b) Whether the legislative proposal conforms to the Constitution and the law and is in order 
as to format and style in accordance with the Standing Orders.

Upon receipt of the legislative proposal from the Clerk, the Speaker shall-

a) Determine whether the legislative proposal is a draft money bill according to section 21 
of the County Governments Act, 2012 where in this case it shall be referred to the Budget 
Committee which shall give recommendations after taking into account the views of the 
Member of County Executive Committee responsible for finance and examining the 
manner in which the legislative proposal affects the current and future budgets;

b) In the case where no committee is in charge refer the legislative proposal to the relevant 
Committee for pre-publication scrutiny and comments and the Committee shall submit its 

74Section 21(3) of the County Governments Act, 2012.

75 To discuss debates between National Assembly and Senate on initiation and processing of money bills; Division 
of Revenue Bill (DORB) (especially 2013/14; 2019/20). Is it a matter of exclusive National Assembly jurisdiction or 
concurrent jurisdiction of National Assembly and Senate? In terms of initiation? Processing? Senate argues that 
protecting counties and devolution gives it a clean legislative mandate on (co-) Initiating money bills….National 
Assembly argues that it has exclusive jurisdiction on money bills and even on legislation…..To cross ref to 
economy, productivity and production (manufacturing, service delivery); distribution or  
business…,consumption….. in the Constitution…. 

76 To redraft the sub titles so that they capture the content….
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comments on the legislative proposal to the Speaker within fourteen days of receipt of the 
legislative proposal.

Upon receipt of the recommendations of the Budget Committee or the comments of the relevant 
Committee, the Speaker would direct either that the legislative proposal be not proceeded with or 
that it be accepted, and if the Speaker certifies that the legislative proposal is accepted the 
proposal shall be published as a Bill.

After publication of a Bill in the County Gazette and the Kenya Gazette, the Clerk of the County 
Assembly avails a copy of the Bill to every Member.

The Bill is signed by the Member in charge of it and introduced by way of First Reading.

6.7.2.2 First Reading
This is to draw the attention of the Members and the public to the Bill. At this stage, the Bill 
shall be read a First Time without Motion made or question put.77

6.7.2.3 Second Reading
A Motion shall be made, “That, the.........Bill be now read a Second Time,”
At the Second Reading, no amendment may be moved to the question.

6.7.2.3 Committee Stage (Whole County Assembly)
At this stage, the Bill is considered clause by clause. Members may propose amendments.

6.7.2.4 Report Stage
At this stage, the Committee informs the County Assembly sitting of their consideration of the 
Bill.

6.7.2.5 Third Reading
On the adoption of a report on a Bill, the Third Reading may, with the leave of the Speaker be 
taken. On the Third Reading of a Bill, a Motion shall be made “That, the … Bill be now read a 
Third Time” and amendments may be proposed similar to those on Second Reading.78

6.7.2.6 Assenting to Bills79
The Speaker forwards a Bill passed by the County Assembly to the Governor within fourteen 
days.

The Governor shall within fourteen days after receipt of a Bill-
(a) assent to the Bill; or 
(b) refer the bill back to the county assembly with a memorandum outlining reasons for the 
referral.

77 Section 120 of the Nairobi County Assembly Standing Orders.

78 Section 132 of the Nairobi County Assembly Standing Orders.

79 Section 135 of the Nairobi County Assembly Standing Orders.
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6.7.2.7 Custody of Bills
Every Bill passed by the County Assembly shall remain in the custody of the Clerk.

6.8 Centre for Parliamentary Studies
The Centre for Parliamentary Studies and Training (CPST) was established by the Parliamentary 
Service Commission (PSC) in December 2008.80  It has at least eight (8) mandates, roles and 
functions.81

First, to conduct courses for the exposition and enhancement of knowledge, skills and experience 
of members and Staff of Parliament and County Assemblies.

Second, to conduct courses on parliamentary practice and procedures to other stakeholders and to 
other publics on request and with approval of the Board

Third, to provide directly or in collaboration with other institutions of higher learning, facilities 
for parliamentary research, studies and training.

Fourth, to participate in the preservation and transmission of Parliamentary knowledge in Kenya 
and beyond.

Fifth, to conduct examinations for and grant academic awards as may be necessary in 
collaboration with Institution of Higher Learning

Sixth, to contribute to the effective and efficient execution by Parliament of its roles and 
functions in democratic governance

Seventh, to prepare modules of training in legislation, representation and oversight roles of 
Parliament, in partnership with National Assembly and the Senate, other national or 
supranational parliaments, and other centres or institutes executing similar mandates.

Eight, to undertake any other business which is incidental to the performance of any of the 
foregoing function.

The objective of establishing CPST was to have a one-stop specialized Resource Centre for the 
training and capacity development of both the members and staff of Parliament of Kenya, 
County Assemblies and other Legislatures.82

80 See Centre for Parliamentary Studies and Training (CPST)  website, at 
http://www.parliament.go.ke/cpst/management.html (accessed 6/11/2019). It was legalized by the publication of the 
Parliamentary Service Regulations, 2011 in the Kenya Gazette, Subsidiary Legislation, and Legal Notice No. 95 of 
July 22, 2011.

81 Ibid. 

82 Ibid. 
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6.9 Delegated Legislation in Kenya and Africa83
Delegated legislation is law made by an executive authority under powers given to them by 
primary legislation in order to implement and administer the requirements of that primary 
legislation.84It is legislation made by authority of an Act of Parliament or delegated to lower 
tiers of Government by the constitution.85 It includes statutory rules, by-laws, ordinances, 
orders-in-council and various other “instruments” made by the executive.86

Delegation of power to the executive raises issues of separation of powers and may provide 
opportunities for the executive arm of Government to circumvent the will of the legislature but to 
avert such a crisis there has to be checks and balances to avoid executive overreach and misuse 
or abuse of power.

There are three types of delegated legislation; statutory instruments which are regulations made 
by government departments, by-laws which are made by county governments and local 
authorities, or public corporations, and Legal Notices issued by Cabinet Secretaries.87

The Committee on delegated legislation was able to develop the Statutory Instrument Act, 2013 
which was moved under the Chairs name and was passed by the House in October 2012 and was 
assented to by the President on February 2013.Before the promulgation of the Constitution of 
Kenya 2010 there was no constitutional provision on the scrutiny of subsidiary legislation unlike 
the one in article 94(6) of the current Constitution. 

An inherent review power is the requirement that all subsidiary legislation must conform with 
the primary legislation. The Interpretation and General Provisions Act, however, provides that if 
a resolution is passed by the Assembly, within twenty days on which it next sits after the rule or 
regulation is laid before it, that the rule or regulation be annulled, it shall thenceforth be void. 
However, this will not affect anything already done under the rule or the power to make fresh 
rules.88

83 See Ben Sihanya (2014) “Background, status, operational mechanisms and enhancing quality of delegated 
legislation in Kenya,” Presentation during the Retreat of the Senate Committee on delegated Legislation and 
chairpersons of the Committees on delegated Legislation of the County assemblies at Serena Beach Hotel, 
Mombasa, on February 20, 2014, op. cit.

84 See Apollo Mboya  (2014) “Curb abuse of delegated legislation by the executive, “January 22, 2014 The 
Standard Digital News Website at http://www.standardmedia.co.ke/?articleID=2000103004&story_title=curb-
abuse-of-delegated-legislation-by-executive&pageNo=1 (accessed 18/01/2014)

85  See Art 185  (2) Constitution of Kenya, 2010….

86 Dennis Charles Pearce & Stephen Argument(2005) Delegated Legislation, LexisNexis Butterworths, Australia 
(3rded),  5. 

87 Ibid…

88 Section 34(1) of the Interpretation and General Provisions Act, Cap 2. …
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The Senate or National Assembly (NA) cannot enact rules and regulation since the institutions 
does not have the time and expertise to do so. There are matters that the executive is better 
capable of handling by delegated legislation (Rules, Regulations e.g. KICD, KNEC Rules and 
Regulations).

6.9.1 Need for delegated legislation in Kenya and Africa
The Senate or National Assembly (NA) cannot enact rules and regulation since the institutions 
does not have the time and expertise to do so. There are matters that the executive is better 
capable of handling by delegated legislation (Rules, Regulations e.g. KICD, KNEC Rules and 
Regulations).
Article 1(3) of the Constitution of Kenya, 2010 provides that Sovereign power under this 
Constitution is delegated to the following State organs, which shall perform their functions in 
accordance with this Constitution-

a) Parliament and the legislative assemblies in the county governments.

b) The national executive and the executive structures in the County governments; and

c) The judiciary and independent tribunals…

Article 94(5) provides that No person or body, other than Parliament, has the power to make 
provisions having the force of law in Kenya except under authority conferred by this 
Constitution or by legislation.

Article 94(6) provides that An Act of Parliament, or legislation of a county, that confers on any 
State organ, State officers or person the authority to make provision having the force of law in 
Kenya, as contemplated in clause (5), shall expressly specify the purpose and objectives for 
which that authority is conferred, the limits of the authority, the nature and scope of the law that 
may be made, and the principles and standards applicable to the law under the authority.89

Under the 1969 Constitution, no specific provision for parliamentary scrutiny of delegated 
legislation existed. Article 94 (6) of the new constitution cures this defect. It provides for the 
control of delegated legislation by requiring any “Act of Parliament or county legislation 
delegating the power to make binding legislation” to “expressly specify the purpose and 
objectives for which that authority is conferred, the limits of the authority, the nature and scope 
of the law that may be made, and the principles and standards applicable to the law made under 
the authority.” This provision meets the criticism around the democratic deficit inherent in 
delegated legislation.90 

89 Article 94 (6) of the Constitution of Kenya 2010….

90 Ibid…
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Unlike the South African Constitution 1996 which specifically requires that delegated legislation 
be accessible and that it be tabled in Parliament, the Kenyan Constitution does not specifically 
require accessibility of subsidiary legislation, but this requirement is nevertheless implicit in the 
requirements for transparency and public participation.91 

The making of detailed rules pursuant to a primary statute is a common feature of all polities.92 
In the United Kingdom few have doubted the continued need for delegated legislation: 2,917 
statutory instruments were made in 2010 and 2,008 such instruments were made in 2009.93The 
exigencies of the modern state have increasingly led to statutes containing delegated power. This 
is so for a number of reasons.

First, the area may be technically complex, making it difficult to set out all the permutations in 
the original statute

Secondly, the subject matter may be novel. Time may be needed to experiment and determine 
how the legislation is operating. Only then can all the details be filled in. This process may best 
be carried out over time, making delegated legislation the most appropriate tool.

Thirdly, even where the area is well known, the executive may wish to implement the legislation 
at a later stage or to alter its detail. Delegated legislation is a useful mechanism for achieving this 
ends.

 A fourth reason is the advantage that such legislation gives to the Executive. For a government 
with an onerous legislative timetable, or only a small majority, there is the temptation to pass 
skeleton legislation with the details being etched in by the minister. These details may contain 
important aspects of the legislation, and legislative scrutiny may not always be effective.

Governing the United Kingdom would be impossible if Parliament did not give delegated powers 
to ministers (and other agencies such as local authorities-who may make by-laws; the judges-
who make the various rules of civil and criminal procedure; and even parts of Parliament such as 
the House of Commons acting alone in certain very special circumstances) to make subordinate 
legislation on a whole range of technical and detailed issues.94 

6.9.2 Rules to check delegated Legislation in Kenya and Africa

91 See Africa Centre for Open Governance,  “Public Participation and Parliamentary Oversight:Legal Reforms and 
Policy Option,” at  http://www.africog.org (accessed 8/11/2019).

92 See Paul Craig (2012) Administrative Law, Sweet & Maxwell, London (seventh ed), Chapter 15…..More 
specific articles by scholars of UK constitutional law and English administrative law….Paul Craig, oxford, Mark 
Elliot of Cambridge…..

93 See http://www.legislation.gov.uk/uksi [Accessed April 17, 2012].....

94 See David Pollard,Neil Parpworth and David Hughes (2007) Constitutional and Administrative Law (Fourth edn)  
pp 250
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This must be constitutional with the statute or Act of parliament with other statutes, Acts or 
written law. These rules must be reasonable and certain; Two maxims developed here delegate 
potestas non potest delegari – a delegated authority cannot be again delegated, and  delegatus 
non potest delegare – a delegate or deputy cannot appoint another.95 This shows that legislative 
organs like Senate, the National Assembly and County Assemblies may pass delegated 
legislation. These include standing orders, rules and regulations.

Delegation or non delegation of legislative power is not a new phenomenon. It has been a topic 
of discussion in the United States for centuries. In 1690, in his Second Treatise of Civil 
Government, John Locke wrote:

“The Legislative cannot transfer the power of making Laws to any other hands. For it 
being but a delegated power from the people, they, who have it, cannot pass it over to 
others…And when the people have said, We will submit to rules, and be governed by 
laws made by such Men, and in such forms, nobody else can say other men shall make 
laws for them; nor can the people be bound by any laws but such as are enacted by those, 
whom they have chosen, and authorized to make laws for them. The power of the 
legislative being derived from the people by a positive voluntary grant and institution, 
can be no other, than what the positive grant conveyed, which being only to make laws, 
and not to make legislators, the legislative can have no power to transfer their Authority 
of making laws, and place it in other hands.”96

Who actually makes delegated legislation in Kenya?....

6.9.3 Who Makes Delegated Legislation in Kenya and Africa?
The power to make delegated legislation is conferred by the constitution, a parent or primary 
Act, the operative provision usually being couched in a generic form of words. For example a 
provision in the Basic Education Act authorizes in section 19(2) the Cabinet Secretary in 
consultation with the National Education Board (NEB) to make regulations prescribing the 
coordination between the National Education Board and the County Education Boards.97

95  See Art 94(5) Constitution of Kenya, 2010; Morill v. Jones  106 US 466 (U.S 1882); cf  U.S v. Eaton 144 U.S 
677 (1892)….

96 John Locke “Separation of power-delegation of legislative power,” at http://www.ncsl.org/research/about-state-
legislatures/delegation-of-legislative-power.aspx accessed 19/2/2014.

97 See section 19 (2) of the Basic Education Act No.14 of 2013. Cf rule making by the MDAs, County Education 
Boards, education institutions,..Universty, college and school rules…rules and codes of conduct by 
corporations….see the legislative arising from these and concerning employees, students……cf in the KNUT 
(Sossion) v. TSC tussle, the constitution mandates representation of workers in the NA…..Why did the labor court 
focus on the rules and regulations and not the Constitition? Are teachers expected to be represented in the NA by a 
non-teacher, non trade unionist eg fisherman, pastoralis? See Sihanya, “Regulating and Administering Basic 
Education in Kenya and Africa, Chapter…..CODRALKA 1…..Sihanya, “Devolution and education law and policy 
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The power to make delegated legislation is conferred by a primary Act to: Government 
departments; the forty seven (47) County governments and local authorities; and Cabinet 
Secretaries.

6.9.4 Executive law making in Kenya and Africa
The Constitution of Kenya grants a limited law or ryule making mandate to the Executive, 
including the President, CS, A-G…..An example is the designation of CSs, PSs…….

The British Parliament has a long history of delegating its legislative power to make rules and 
regulations to a third party that can be traced as far back as 1385. This practice occurred in 1539 
during the reign of Henry VIII, when the Statute of Proclamations authorised the King with the 
advice of his Council to make proclamations which were to be observed “as though they were 
made by Act of Parliament.”98

6.9.5 Relevant laws governing delegated legislation
The laws governing Delegated Legislation include the following five (5):
Interpretation and General Provision Act, Cap 2….99.
Statutory Instruments Act No. 23 of 2013 which provides for the making, scrutiny, publication 
and operation of statutory instruments.
The Senate Standing Orders “Committee on Delegated Legislation”; Paragraph 211 
The National Assembly Standing Orders ‘Committee on Delegated Legislation”; Paragraph 210 
The County Governments Act No.17 of 2012; Section 14 of 

6.9.6 Challenges facing delegated legislation
While all accept the need for delegated legislation there are certain types which give rise to 
particular constitutional concern. The Scott Report100 was, for example critical of the broad 
delegated powers given to the executive by statutes such as Import, Export and Customs Power 
(Defence) Act 1939, which was used to control exports until 1990,and its successor statute the 
Import and Export Control Act 1990.101

The use of skeleton legislation adverted to above, is a cause of concern. The passage of such 
legislation is now common, with power being given to the executive not merely to fill in 

in Kenya,” in CODRALKA 2; Sihanya, Education, Training, Research, Innovation and Mentoring Law and Policy 
in Kenya and Africa……

98 Dennis Charles Pearce & Stephen Argument (2005) Delegated Legislation op. cit.. 

99 Cf Revision of Laws Act.

100 Report of the Inquiry into the Export of Defence Equipment and Dual-Use of Goods to Iraq and Related 
Prosecutions, HC Paper  No.115 (Session 1995-96) (the Scott Report)

101 G. Ganz (1997) “Delegated Legislation:A Necessary Evil or Constitutional Outrage?” in P. Leyland and 
T.Woods(eds),Administrative Law Facing the Future: Old constraints and New Horizons, Oxford:Blackwell, 
Oxford,Chapter 3….
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technical details, but also to decide broad issues of policy, leading to a consequential shift in the 
balance of power between Parliament and the Executive.102 

There is also less parliamentary scrutiny of delegated legislation. The number of legislative and 
policy measures that committees have to address is immense, reducing the amount of time 
available for doing so effectively.103 

Lack of a monitoring tool in Parliament to monitor pending subsidiary legislation required by 
Parent Statutes and also the status of regulations.

Interpretation and General Provisions Act does not provide for what to look into while 
scrutinizing this delegated legislations. Do we focus on compliance to the parent Act or include 
the procedures used in designing the regulation in the Statutory Instrument Act No. 23 of 
2013.104

The large volume of delegated legislation makes it difficult for the public to understand what the 
current law is; also the majority of delegated legislation is made in private. People are also 
unaware of their rights; on what grounds law can be challenged and how to go about doing so 
making it difficult for public scrutiny. On the other hand many people also lack financial 
resources to go to court, which means legislation is let unchallenged.105

6.9.7 Guidelines on assuring quality of Statutory Instruments by Parliament
The Committee on Delegated Legislation established under the Standing Orders of the National 
Assembly or the Senate or any other Committee that may be established by Parliament is 
charged with the responsibility of reviewing and scrutinizing statutory instruments. 

Paragraph 210 and Paragraph 211 of the National Assembly and the Senate Standing Orders 
establishes the Committee on Delegated Legislations, respectively.106

Paragraph 211(3) of the Senate Standing Orders provides that the Committee on Delegated 
Legislation is required to consider in respect of any statutory instrument whether the statutory 
instrument.107

1. Is in accord with the provisions of the Constitution, the Act pursuant to which it is made 
or other relevant written law;

2. infringes on fundamental rights and freedoms of the public;
3. contains a matter which in the opinion of the Committee should more properly be dealt 

with in an Act of Parliament;

102 Ganz, “Delegated Legislation: A Necessary Evil or Constitutional Outrage?” ,in Leyland and  
Woods(eds),Administrative Law Facing the Future: Old constraints and New Horizons (1997),pp.63-64 
103 See  Africa Centre for Open Governance,  “Public Participation and Parliamentary Oversight:Legal Reforms 
and Policy Option” at  http://www.africog.org (accessed 8/11/2019).
104 Interpretation and General Provisions Act….
105 Kierendeep Chahal, (2004) “Why is it necessary to have controls over delegated legislation? Are the present 
controls satisfactory? ,” at http://www.peterjepson.com (accessed 8/11/2019)…..
106 See paragraph 210 and 211 of the National Assembly and the Senate Standing Orders respectively
107 The standard for quality assurance are substantive and procedural: constitutional democracy, the rule of law, 
human rights, good governace and administrative justice at national and county level…..
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4. directly or indirectly bars the jurisdiction of the courts;
5. gives retrospective effect to any of the provisions in respect of which the Constitution or 

the Act does not expressly give any such power;
6. involves expenditure from the Consolidated Fund or other public revenues;
7. is defective in its drafting or for any reason, the form or purport of the statutory 

instrument calls for any elucidation;
8. appears to make some unusual or unexpected use of the powers conferred by the 

Constitution or the Act pursuant to which it is made;
9. appears to have had unjustifiable delay in its publication or laying before Parliament;
10. makes rights, liberties or obligations unduly dependent upon non-reviewable decisions;
11. makes rights, liberties or obligations unduly dependent insufficiently defined 

administrative powers;
12. inappropriately delegates legislative powers;
13. imposes a fine, imprisonment or other penalty without express authority having been 

provided for in the enabling legislation;
14. appears for any reason to infringe on the rule of law;
15. inadequately subjects the exercise of legislative power to parliamentary scrutiny; and
16. accords to any other reason that the Committee considers fit to examine.

Paragraph 210(3) of the National Assembly Standing Orders also provides what the Committee 
on delegated legislation of the National Assembly shall consider in respect of any statutory 
instrument.108

The following six (6) matters are also necessary to strengthen the standards and quality of 
delegated legislation.

1. Further sensitization and awareness
2. Creation of human resources and financial resources
3. Development of such capacity building forums.
4. There is need for adequate staffing for the various Parliamentary Committees. 

Without adequate staff and skill, committee works tend to be slow, which undermines 
overall effectiveness and erodes the meaningfulness of public participation.109

5. There is need for partnership with other institutions such as the National Council for 
Law Reporting to accelerate the publishing of legislations as this will enable access to 
information and therefore encourages public participation.

6. There is need for development of a monitoring tool to aid in the establishment of 
status of regulations.

There is need to train Members of Parliament in the use of information technology, legal 
analysis, policy and background research as this is very important in carrying out the legislative 
business in the house.

6.10 Challenges in the legislative process in Kenya and Africa

108 See paragraph 210 (3) of the National Assembly Standing Orders,,,,

109See  Africa Centre for Open Governance,  “Public Participation and Parliamentary Oversight:Legal Reforms and 
Policy Option” at  http://www.africog.org (accessed 11/11/2019). 
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Emerging issues and challenges in the legislative process in Kenya mainly revolve around the 
issues of public finance and public participation.  Public participation is a key element of 
management of public finance and the legislative process in Kenya at the County and National 
Government levels.  

Kiambu County Finance Act 2013 was, for instance, declared null and void by the High Court in 
Robert N. Gakuru & Others v. Governor Kiambu County  and 3 Others.110 Among other grounds, 
the petitioners in the Gakuru v. Kiambu case contended that the provisions of the Kiambu 
County Finance Act, 2013 contravened the provisions of the Constitution as the Act contained 
levies and/or taxes which the respondents were not empowered to impose. It was also contended 
that there was no public participation in the enactment of the Act. 

Subsequently, several other Acts of Parliament and County Assemblies have been challenges in 
the High Court on account of lack of public participation.111 

Under Article 109 (5), Money Bills including those that touch on counties can only originate 
from the National Assembly. Article 109 (5) states that “A Bill may be introduced by any 
member or committee of the relevant House of Parliament, but a money Bill may be introduced 
only in the National Assembly .......”

The Supreme in 2013 in its Advisory Opinion No 2 of 2013 made a determination on powers and 
functions of the Senate regarding the Division of Revenue Bill. The Supreme Court clarified a 
number of contentious issues i.e. the legal interpretation of what constitutes a Money Bill, the 
preparation of the Division of Revenue Bill and whether or not the Division of Revenue Bill is a 
Bill concerning County Government. The National Assembly had published the Division of 
Revenue Bill and had written to the Speaker of the Senate seeking an agreement that the Bill was 
a “Bill concerning county government.” 

The Speaker of the Senate agreed in writing and the constitutional implication of this was that 
both Houses would participate in the debates and passing of the Bill for it to be assented to. 
However, the National Assembly after debating and passing the Bill, and forwarding it to the 
Senate which then made amendments, secured the direct assent of the President and refused to 
further cooperate with the Senate regarding the amendments it had made.  The National 
Assembly Speaker acted on the basis that a Division of Revenue Bill was not, after all, “a Bill 
concerning county government,” and that it was a Money Bill.

The Senate and its Speaker moved the Supreme Court, by virtue of Article 163(6) of the 
Constitution, to give an Advisory Opinion interpreting the law on the relations between the two 

110 Robert N. Gakuru & Others v. Governor Kiambu County and 3 Others Petition No 532 of 2013 (per Justice 
George v. Odunga); In the matter of the Advisory Opinion on the Principle of
Gender Representation in the National Assembly and the
Senate (Supreme Court of Kenya Reference No. 2 of 2012)……

111 …
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Chambers on the issue. The Senate accused the National Assembly of unlawfully rejecting its 
amendments to the Bill and passing it on to the President for assent without following the 
mandatory mediation process. The Supreme Court by majority held that it was unconstitutional 
for the National Assembly speaker to by-pass the Senatorial process by not going through the 
mediation arrangement provided for in the Constitution. It agreed with the Senate that the Bill 
was a Bill concerning County Government.112

In retrospect, the Lancaster House Constitution of 1962 gave Senate the power to originate any 
Bill except money Bills. The Senate had the right to originate any other Bills apart from the 
money Bill and to scrutinize Bills from the House of Representatives. The Bills from the Senate 
would be scrutinised by the lower chamber.113

A Bill concerning county governments may be Special or Ordinary.  A Special Bill relates to the 
election of the members of county assembly or county executive or is the annual County 
Allocation of Revenue Bill. Any other Bill concerning county governments is Ordinary. Article 
110(3) bestows the powers of determining whether a Bill concerns county governments on the 
Speakers of both Houses. They shall similarly determine whether the Bill is Ordinary or Special.

In 2019, Members of the National Assembly and Senators failed to agree on division of revenue 
proposals in the Division of Revenue Bill 2019. The Senate backed the counties’ call for more 
money (KES 327 billion), while the National Assembly backed the Treasury and national 
government (KES 316 billion.) On 7/8/2019, the Senate amended and passed the bill increasing 
allocation from KES 316 billion to KES 335 billion and as this writing, the Bill was yet to be 
debated by the National Assembly.114   

6.11 Legislative Impact Assessment in Kenya and Africa
What is legislative and regulatory impact assessment? How can it be implemented under the 
following? See Constitution; Statutory Instruments Act;115 Interpretation and General 
Provisions Act, Cap 2; Revision of Laws Act…..County legislation116 and policies117…118
112 Justice Njoki Ndung’u had a dissenting opinion. She reasoned that the Division of Revenue Bill was a Money 
Bill and therefore it was within the powers of the National Assembly to dispense with it exclusively. She also opined 
that the Supreme Court lacked jurisdiction to hear the matter since this was a political problem that needed a 
political solution.

113 ..The Legislature: Bi-Cameralism under the new Constitution, at 
https://www.sidint.net/sites/www.sidint.net/files/docs/WP8.pdf (accessed 6/11/2019), at 14. ......

114Ibrahim Oruko (2019) “Senate passes revenue bill with Sh335 billion for counties,” Daily Nation, Nairobi, at 
https://www.nation.co.ke/news/Senate-passes-bill-Sh335bn-for-counties/1056-5227196-1mxc5q/index.html 
(accessed 13/8/2019). 

115 Year. Sections of this Act were copy pasted from EU…eg….

116 To cite and analyze…

117 To cite and analyze

118 See BS materials and discussions in LLM, Law and Development; LLM, Comparative Constitutional Law. 
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6.12 Limits of Legislative Power in Kenya and Africa
Legislative power is subject to express constitutional limitation. Parliament and County 
Assemblies should not pass laws which are unconstitutional.119 As a matter of practice, who 
actually proposes, prepares and makes laws? What needs to be reformed?120

6.13 Legislative control121 of Judicial powers in Kenya and Africa

What specifc powers do the legislative agencies have vis-à-vis specific judicial powers, functions 
and processes? Including the very act of legislating in a context where the judiciary is bound by 
the Constitution and the law? And where the judiciary can and does make law?.....

6.14 Judicial control of Legislative Powers and Process in Kenya and Africa

What are the powers of the Judiciary and especially specific courts vis-à-vis specific legislative 
powers and processes?122

6.16 Legislative Administrative Bureaucracy in Kenya and Africa
This section focuses on the executive and administrative structure and functions of Parliament. 
The other issues belong to the relevant classes on Parliament. 

Parliamentary administration is undertaken by the Parliamentary Service Commission or (PSC) 
created under Article 127 of the 2010 Constitution, section 45B of the 1969 Constitution and the 
Parliamentary Service Act of 2000. The officials who administer Parliament include the Speaker, 
Deputy Speaker, the Clerk, State Counsel and Deputy Clerk when may they recuse themselves 
on the basis of the principles of fair administrative action, natural justice and due process: audi 
alterum partem; (hear the other side, or right to be heard) nemo judex in causa sua.(the bias rule: 
don’t be a judge in your own cause…avoid conflict of interest…)123

6.16.1 Powers and functions of PSC
The PSC is established under Article 127 of the Constitution of Kenya 2010.124 It was initially 

119 To list and analyze National Assembly, Senate and County Assembly laws that have been declared by courts to 
be unconstitutional. What of others which are also unconstitutional but not yet so declared? What is the next phase 
of constitutional compliance, implementation, enforcement..? 

120 To discuss. To cross ref…..

121  “Control” is not an appropriate  term or word in contemporary constitutional democracy, regulatory and admin 
law. “Regulation” is better…..what else? Control invokes coercion, sanctions, … Austin, Kelsen…even Weberian 
theory linking the state to legislate violence…….

122 To discuss . to cross ref….

123 Cf Chapter six (6) of the Constitution…Art 10, 232….Chapter …of CODRALKA 1 on Values and Principles 
and Chapters…..on Admin and Reg………

124 It was previously established through an amendment to the 1969 Constitution in 1999, via the Oloo Aringo Bill 
(1999). The Speaker of the National Assembly was the first Cahir. And Oloo Aringo the Deputy. He was Alego-
Usoga MP, and later nominated MP.
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established in 1999 by an amendment to the 1969 through the Constitution of Kenya (Amendment) Act, 
Act No. 3 of 1999 (the Oloo Aringo Bill).125 That became section 45A and section 45B of the 1969 
Constitution. The speaker became the Chair and Aringo the Vice Chair.

6.16.2 Composition of PSC
PSC consists of the Speaker of the National Assembly, as the Chairman, seven Members 
appointed by Parliament and one Woman and one Man appointed by Parliament from persons 
who are experienced in Public affairs but are not Members of Parliament.126 Four appointees 
are nominated by the party or coalition of parties forming the national Government while three 
appointees nominated by the parties not forming the national Government. The Clerk of the 
Senate is the Secretary to the Commission.

6.16.3 Functions of PSC in Kenya and Africa
The Parliamentary Service Commission (PSC) plays at least two major roles. First, is the governance 
function including providing high level executive oversight regarding the parliamentary administrative 
bureaucracy. Second, the PSC staff provide key services including drafting or review of bills, rules, 
regulations and policies. The staff also engage in the administration and management of human, financial, 
technical (including ICT) and infrastructural resources without which Parliament may not function well or 
at all. 

PSC is expected to provide checks and balances in Parliament. Some of the PSC's roles under Article 
127(6) of the Constitution include provision of services and facilities to ensure the efficient and effective 
running of Parliament, the constitution of offices in the parliamentary service, and appointing and 
supervising office holders. PSC forms and runs the bureaucratic administration of both Senate and the 
National Assembly.

There are at least three challenges associated with PSC. First, PSC sometimes acts as a trade union for 
MPs’ interests, rather than the public interest.127 Second, PSC experiences tensions arising from the 
tensions between National Assembly and Senate. For instance, following a Supreme Court advisory 
opinion on Division of Revenue Bill, some National Assembly members said the Senate should pay the 
relevant cost of the suit and the legal fees. Third, how should PSC work with the county assembly service 
mechanisms?

6.16.4 Parliamentary Service Commission (PSC) (staff?) vis-a-viz-AG’s role in drafting 
bills128
Under the Constitution of Kenya 2010, the KLRC is obliged to coordinate with the Commission 
for the Implementation of the Constitution (now defunct) and the Attorney-General in the 
preparation of legislation required to give effect to the Constitution.129
125 Samuel Waweru (2005) “The Parliamentary Scene in Kenya,” at 
http://www.asgp.co/sites/default/files/documents//EPRMKNDGTWFEEUXMPUKNDNVYJNRXGQ.pdf (accessed 
25/4/2017). 
126 Article 127. 

127 To give evidence & cite

128  To clarify the roles of PSC (staff?), A-G in legislation……the role of KLRC? A-G and KLRC’s role in 
constitutional implementation and law reform following the expiry of the term of the Constitution IC CIC? 
Before?...

129 See the Sixth Schedule to the Constitution…. 



36

6.16.5 Pre-2010 Parliamentary Service Commission
Before the PSC was established, Parliament (then only the National Assembly (NA) depended on the 
Executive, through the Attorney-General (AG), for drafting and tabling of bills in Parliament. And the 
Office of the President and the Ministry of Finance (or Treasury) controlled Parliament’s calendar, as well 
administrative, legislative and formal transactions, including salaries and mileage claims.

First, the Executive including A-G controlled legislative proposals and process eg the JM 
Kariuki Hire Purchase Bill 1968 which was manipulated and watered down by A-G Charles 
Njonjo.130

Second, the Executive especially presidency and ministry of finance/treasury controlled financial 
processes and transactions in the legislature eg operational costs, expenses, mileage claims,cf 
Chelagat Mutai, Orengo harassment…..

Third, the Executive especially the President controlled the calendar of the legislature. 
Convening, recess, prorogation, dissolution. Cf Aringo Bill 1999….that led to the amendment of 
the 1969 constitution to establish the PSC….

6.17 Parliamentary administrative bureaucracy in Kenya and Africa 
Articles 106 and 107 provide for the offices of Speaker and Deputy Speaker who are to preside 
over Parliament. The Deputy Speaker acts when the Speaker is absent or assists the Speaker 
during joint sittings of the Houses of Parliament. 

Article 128 provides for a Clerk in each House of Parliament. The Clerk of the Senate is also to 
serve as Secretary to the Parliamentary Service Commission (Art 127(3)). The Commission is 
responsible for at least four (4) sets of powers and functions. First, providing services and 
facilities to ensure the efficient and effective functioning of Parliament. 

Second, constituting offices in the parliamentary service, and appointing and supervising office 
holders, preparing annual estimates of expenditure of the parliamentary service and submitting 
them to the National Assembly for approval, and exercising budgetary control over the service. 

Third, undertaking, singly or jointly with other relevant organizations, programmes to promote 
the ideals of parliamentary democracy. And fourth, performing functions necessary for the well-
being of the members and staff of Parliament as well as those prescribed by national legislation.

Article 124 of the Constitution of Kenya provide that each House of Parliament may establish 
committees, and shall make Standing Orders for the orderly conduct of its proceedings, including 
the proceeding of its committees.131 Parliament may also establish joint committees consisting 
of members of both Houses.132

130 Cf Willy Mutunga, “Demystifying the hire purchase law in Kenya…”

131 Article 124 (1)….

132 Article 124(2). For example the committee on National Cohesion and Equal Opportunity…….
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Furthermore, the financial operations of the Parliament are heavily controlled by the Executive. 
Lack of financial autonomy by the legislature has therefore led to dependence on the executive 
for proper service delivery.

6.15 Policy Making and Legislative Drafting in Kenya and Africa
Policy making is the process by which key strategic visions are translated into programmes and 
actions to deliver outcomes or desired change in a country or organization.133  Policies are like a 
plan of action which guide towards making sure legislation is complied with.  A policy outlines 
what a government ministry hopes to achieve and the methods and principles it will use to 
achieve them, stating the goals of the ministry.134

Legislative drafting should be done after policy making.....What is legislative drafting? Drafting 
rules and regulations? Who drafts the laws and regulations in Kenya and Africa? Any training on 
legislative drafting?

  6.17 Summary of Findings, Conclusion,  and Reforms on Legislative Powers and Process 
in Kenya and Africa
The legislature plays a significant role in the governance of Kenya and African states like South 
Africa, Nigeria, Uganda, Tanzania, Ghana and Zimbabwe. Key mandates and responsibilities of 
legislation, representation and oversight are crucial and should be enhanced, and not be abused. 
The legislative structure in terms of National Assemblies, Senate, and county, state or provincial 
assemblies require refinement, especially in terms of their respective powers, functions and 
relationships. 

Equally significant is the need to theorize the composition of legislative assemblies for Afro 
Kenyan perspective, and to protect all appropriate interests in terms of ethnicity, region, gender, 
youth and PWD.

A major challenge is the role of legislative assemblies and legislators in executive functions such 
as development coordination, and project implementation which should be a preserve of the 
executive. 

Although the Kenyan Legislature has a critical role in the constitutional implementation process, 
the presidential politics, deliberate misinterpretation of mandates, and conflict among the arms 
and agencies of Government have reversed or severely limited the benefits from the Constitution. 

133 Institute of Certified Public Secretaries of Kenya (2014) “Effective Policy Formulation and Implementation,” 
Seminar Concept Note on Appreciation of Policy Making Concepts, Its Process, Implementation, Monitoring and 
Evaluation, 29-30, May, 2014. 

134 See Ben Sihanya and Winnie Molonko (due 2019) Harmonizing Policy and Legislative Drafting in Kenya,” 
working paper. 
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These include, inter alia, the fact that the Parliament has been greatly influenced by the 
Presidency in its operations. Some of the laws passed are counter, anti or unconstitutional, 
violate human rights, the rule of law, compromise constitutionality or fidelity to the Constitution, 
legality, validity, legitimacy and reverse the fruits Kenyans should be reaping from the 
Constitution of Kenya 2010. 

Reforms are necessary to secure appropriate fusion and separation of powers as well as checks 
and balances. The ultimate objective is to ensure that the legislative power and function secure 
constitutional democracy, popular sovereignty, liberty, and service delivery in Kenya and Africa. 

...the discourse continues in class, articles, books, online, in the blogosphere, social media, and 
appropriate fora…
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